MEMORANDUM OF UNDERSTANDING

James D. Kriegh Park

This Memorandum of Understanding (“MOU”) is entered into as of this ___ day of February, 2012, by and between the Arizona Diamondbacks Foundation, Inc. (“ADF”); Summit Builders, Inc. (“Contractor”), and the Town of Oro Valley (the “Town”).  This MOU memorializes the intent and agreement of the parties with respect to the refurbishment of the Green Field at James D. Kriegh Park, located at 23 W. Calle Concordia, Oro Valley, Arizona (the “Project”).   

RECITALS

A.
ADF is a charitable organization that facilitates the donation of construction funds for field building and/or field refurbishing projects similar to the Project and arranges for Project construction.  ADF’s role in the Project is limited strictly to facilitating donation of project monies and arranging for a general contractor.   ADF has no role in design or construction of the Project.  
B.
The Contractor has agreed to provide charitable in-kind donation of services, in the manner described herein.  

C.
The Town will be the donee of the Project and will assume all maintenance, control and supervision of the Project upon completion.


NOW THEREFORE, for valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

AGREEMENT
1. SCOPE OF THE PROJECT
Utilizing charitable donations, the parties intend and hereby agree to refurbish the Green Field at James D. Kriegh Park (the “Park”), the scope of which shall include, but is not limited to: installing a new backstop and dugouts, installing a new scoreboard, installing new infield sod and installing new infield stabilizer. Additional scope items may be included at the discretion of the ADF. The parties shall use reasonable efforts to complete the Project no later than March 31, 2012.
2.
ROLES OF THE PARTIES

A.
THE CONTRACTOR
The Contractor is an independent contractor that will comply with all applicable laws, statutes, ordinances, rules and/or regulations governing its work on the Project.  The Contractor shall be solely responsible for all means and methods of project work, construction and any and all similar tasks on the Project.  The Contractor represents and warrants that it is qualified to perform the undertaking that is the subject of this Agreement.  The Contractor shall retain exclusive supervision and control of the Project until final completion.  The Contractor acknowledges that the Park will remain in use during construction of the Project, and Contractor agrees to protect the work as required to protect the safety of persons using the Park.

B. THE ARIZONA DIAMONDBACKS FOUNDATION
ADF will facilitate the donation of construction funds for the Project and arranges for Project construction.  ADF’s role on the Project is limited strictly to facilitating donation of project monies and arranging for the general contractor.   ADF has no role in design or construction of the Project.  
C.
THE TOWN.

The Town is the Owner of the Park, and will be the donee of the Project upon completion (“Project Owner”).  When the Project is substantially complete and accepted, the Town will assume ownership, maintenance, control and supervision of the Project and shall be responsible for maintaining and providing appropriate liability insurance or coverage through its self-insurance retention program.  

3.
CONSTRUCTION ACTIVITIES AND RESPONSIBILITIES

Upon execution and approval of this MOU, ADF will make the necessary arrangements to begin scheduling Project construction.  Only after all requirements, conditions precedent and obligations under this MOU are met will Project construction activities begin.  Construction is to commence upon the full execution of this MOU, and the parties shall use reasonable efforts to complete the Project on or before March 31, 2012.  The Town shall obtain all required zoning and use permits and approvals needed for the Project, including lighting, if required by Arizona law. 

4.
INDEMNITY OBLIGATIONS  

A.
To the fullest extent permitted by law, the Town shall indemnify and hold harmless ADF and any and all of its affiliates, subcontractors, subsidiaries, employees, agents, representatives, sponsors, donors, charities, and/or any other similar entities and/or persons, from any and all claims, damages, causes of action, losses, expenses, demands, judgments or liabilities, including costs of defense and attorney’s fees, arising directly or indirectly from any alleged safety violations or failure to comply with applicable safety laws, rules, regulations and/or ordinances regarding maintenance of the Project and/or the Town’s role as the Project Owner.  To the fullest extent permitted by law, the Town shall indemnify and hold harmless ADF and any and all of its affiliates, subsidiaries, employees, agents, representatives, sponsors, donors, charities, and/or any other similar entities and/or persons, from any and all claims, damages, causes of action, losses, expenses, demands, judgments or liabilities, including costs of defense and attorney’s fees, directly or indirectly related to (1) the Project, not related to design and/or construction activities, (2) the Town’s role as Project Owner, (3) use of the Project and/or (4) uninsured losses.  These indemnification obligations shall apply to the extent that the claim, damage, cause of action, loss, demand, judgment and/or liability is caused in whole or in part by any negligent or improper act or omission of the Town or any of the Town’s agents, employees, subcontractors, suppliers and/or materialmen.  

B.
To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Town its agents, representatives, officers, directors, officials and employees from any and all claims, damages, causes of action, losses, expenses, demands, judgments or liabilities, including costs of defense and attorney’s fees, arising directly or indirectly arising or alleged to have arisen out of the work to be performed, except any injury or damages arising out of the sole negligence of the Town, its officers, agents or employees.  Contractor shall provide appropriate insurance to cover its operations under the Contract and shall name the Town as an Additional Insured.

C.
The Contractor shall warrant the workmanship under the Contract and the Town shall have benefit of the Contractor’s warranties.  

5.
TERMINATION 

This MOU may be terminated by ADF, at its option, if the Town fails to fulfill its obligations hereunder.  In the event of any such termination, at ADF’s request (and at the Town’s expense), the Town shall remove all signage that affiliates the ADF and/or the Arizona Diamondbacks’ Major League Baseball Team or its officers, employees, consultants or player(s) with the Project (as well as any other signage installed pursuant to Section 4 hereof, if requested by ADF).

6.
MISCELLANEOUS  


The parties to this MOU understand that each party entered into this MOU in reliance on the agreement of each of the other parties to perform its obligations hereunder.  This MOU is binding and enforceable with respect to the subject matter hereof, and may be modified or amended only by a writing signed by all parties.  This MOU shall be governed by and construed in accordance with Arizona law, and shall be subject to the provisions of Arizona Revised Statute § 38-511.
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